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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

R~ c~~
‘C’ ~

WASTEMANAGEMENT OF ) r~~ OFFlr~
ILLINOIS, INC., ) MAR 1 5 20qs

Complainant/Petitioner, ) ~o8iT1~’~~u ~ Jr~,r~

V. ) No. PCB 04-186
)

COUNTYBOARD OFKANKAKEE )
COUNTY, ILLINOIS, )

)
Respondent. )

MOTION TO COMPEL

Now comesComplainant/PetitionerWASTEMANAGEMENT OFILLTNOIS, INC. (“WMII”), by

andthroughits attorneys,Pedersen& Houpt, andfor its Motion to Compelstatesasfollows:

INTRODUCTION

Thismotion seeksan orderpermittingdiscoveryasto whycertainmembersoftheCounty

BoardofKankakeeCounty(“theCounty”)denied,withoutexplanation,asitingapplicationtheyhad

previouslyapprovedonasubstantiallyidenticalapplicationandrecord. TheCounty’scounselhas

consistentlyinstructedCountyBoard membersnot to answerquestionsregardingthe County’s

otherwiseinexplicableshift in positionon the groundthat such questionsinvadethe “mental

process”or “deliberativeprocess”privilegeofgovernmentaldecision-makers.

As setforth in detailbelow, theseprivilegesdo not applyhere. First, thementalprocess

privilege only applieswhenthe decisionunderreview was madein conjunctionwith formal

administrativefindings that explainthedecision.No suchfindings explaintheCounty’schangeof

position in this case. Second,thementalprocessprivilege doesnot applywhen circumstances

indicatebadfaithor improperbehaviorin connectionwith thedecision-makingprocess.Here,the

407623.1



County’sinexplicablechangeinposition,onthesameapplication,record,andPlanningCommission

recommendation,is sufficient to raisethe inferenceof badfaith or improperbehavior. Finally,

neither of the privileges protectscommunicationsmadeafter the decision-makingprocessis

complete. TheHearingOfficer shouldissuean ordercompellingtheCountyBoardMembersto

explainthebasisfor theirchangeofposition.

FACTS

A. The County Board’s Changeof Position

OnAugust16,2002,WIvill filedanapplicationforlocal sitingapprovalfor anexpansionof

its existing landfill in KankakeeCounty. TheKankaiceeCountyRegionalPlanningCommission

(“the Planning Commission”) consideredthis application, issued findings that the proposed

expansioncompliedwith theninestatutorycriteriaof Section39.2 of theIllinois Environmental

ProtectionAct andrecommendedthattheCountyapprovetheapplication. OnJanuary31,2003,the

CountyBoardfollowedthePlanningCommission’sfindingsandrecommendation,andapprovedthe

application.

OnAugust7, 2003,theIllinois PollutionControlBoard(“IPCB”) vacatedtheapprovalon

thegroundthatnoticeto onepropertyownerwithin thesubjectareawasinsufficientunder415ILCS

5/39.2(b). On September26, 2003, WMII filed a secondapplicationfor approvalof the same

expansionof the samelandfill. This secondapplicationwas also consideredby the Planning

Commission,whichfoundit to be “substantiallysimilar (if not identical)to theapplicationfiled by

Wivil in 2002.” ThePlanningCommissionfoundthat theproposedexpansioncompliedw4tkS-ection

39.2’sninecriteriaand,again,recommendedapprovalof WMII’s application.
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In asurprisingreversal,however,on March 17, 2004,the CountyBoardrejectedWMII’s

September26 application. Without explanation,thirteenCountyBoardmemberswho previously

voted to approvethe landfill expansionchangedtheirvoteswith respectto oneor moreof the

statutorycriteriaandvotedto rejecttheapplication. TheCountyBoardmadeno factualfindings

explainingwhyit rejectedthePlanningCommission’srecommendationsorwhythestatutorycriteria

werenotsatisfied.

GeorgeWashington,Jr., a seventeen-yearCountyBoard memberand chairmanof the

PlanningCommission,latertestifiedthat “[c]onsideringall theinformationthatwaspresentedand

it wasessentiallythesameasit wasthefirst time, [the secondvote]wasverydisappointingto me.

As a long standingcountyboardmember,I haveneverseenareversallike that andnot knowing

what it wasbasedon.” (WashingtonTr., p. 23:2-7).

B. WMII Sought an Explanation but was Denied

OnApril 21,2004,WMII filedapetitionfor reviewoftheCounty’sMarch17,2004decision

on thegroundthatit wasfundamentallyunfair andagainstthemanifestweightoftheevidence.To

conductsuchareview,theIPCBis requiredto reviewthe“entirerecord.” ChicagoMessengerServ.

v. Jordan,No. 1-03-1391,2005WL 396575,at*4 (Ill. App. Feb.18, 2005). In thiscase,however,

nothingin therecordexplainswhytheCountyapprovedthefirst sitingapplicationbut rejected,on

a substantiallyidenticalapplicationandPlanningCommissionrecommendation,thesecond.

Accordingly,WMII soughtto discoverwhethertheCountyBoardmemberswho changed

theirvotesdid soonthebasisoffactscontainedin theadministrativerecord. TheCounty,however,

resistedall suchattemptsasinvadingthe“mentalprocess”or “deliberativeprocess”privilegesof

governmentaldecision-makers.ThedepositionofCountyBoardmemberLindaFaber,for instance,
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providesatypical exchange:1

Q Did youbecomeawareatsomepointthatWasteManagementofIllinois had
filed an applicationto expandthe existingKankakeelandfill in Augustof
2002?

A Yes.

***

Q Wasthereavoteon that applicationin Januaryof2003?

A Yes.

Q Did you vote on theapplication?

A Yes,I did.

Q Andhowdid you vote?

A I votedyea.

Q You votedto approvetheapplication?

A Yes,Idid.

Q Were you awarethat WasteManagementof Illinois filed anothersiting
applicationin Septemberof2003?

A Yes.

***

Q Did you have any understandingas to whether the application filed in
Septemberof2003wasthesameoradifferentapplicationthantheonefiled
in Augustof2002?

Objectionsandinstructionsnotto answersimilarquestionsseekinginformationrelatingto theBoard

membersreversaldecisionweremadeat thedepositionof BoardmembersFrancesJackson,RalphMarcotte,Linda
Faber,StanleyJames,RuthBarber,KarenHertzberger,JaniieRomein,JamesVickery, LeoWhitten,Ed Meents,
William Olthoff, Lisa Waskosky,Mike LaGesseandSamNicholos.
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A Not until I readtheapplication. I pickedup thebookand readthroughit.

Q Andwhatwasyourunderstanding?Weretheapplicationssameordifferent?

A I think it wasthesame.

***

Q Did you voteon theapplicationfiled in Septemberfo 2003?

A Yes.

Q Andhow did you voteon thesecondsitingapplication?

A I votedagainstit.

Q What information or factswere madeavailable to you in making your
decisionto turn downtheSeptember2003application?

MR. PORTER: Objection. Instructthewitnessnot to answeron thegrounds
thatinvadesthementalimpressionsofadecisionmaker.

BY MR. MORAN:

Q How did youbecomeawareofthefactsor informationthatyou considered
invoting to denythe September2003application?

MR. PORTER: Samedirection.

BY MR. MORAN:

Q Who providedthosefactsto you?

MR. PORTER: Samedirection.

BY MR. MORAN:

Q Whendidyoumakeyourdecisionon theSeptember2003sitingapplication?

MR. PORTER: Samedirection.
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Q Did you consideranyfactsor informationthatwasdifferentthanthefactsor
informationyou consideredin votingontheapplicationin Januaryof2003?

MR. PORTER: Objection. ... I think that’s a direct questionof adecision
makerofhermentalimpressionincomingto herdecisionand
clearlyis improperandI directhernot to answer.

(FarberTr., pp. 6:10-14, 7:1-9,8:8-16, 9:16-18,10:3-23,22:55-9,22:13-17).

Not only did the Countyrefuseto allow Boardmembersto testif~yasto thebasisfor their

own,otherwiseunexplaineddecisions,theCountyalsorefusedto allowanyBoardmemberto testify

regardingthedecisionsofotherBoardmembers.Forexample,Ms. Faberwasasked:

Q Did you hearor learnofanyfactsofinformationfromwhateversourceasto
why an countyboardmembervoted to deny the September2003 siting
applicationwhenthey~iadpreviouslyvotedto approvetheJanuary2003—

I shouldsayAugust2002siting application?

MR. PORTER: I’d askthewitnessto answerthis question,but it callsfor a
yesorno responseandno elaborationatthis time.

BY THE WITNESS:

A. Okay. Yes.

BY MR. MORAN:

Q And what informationor facts do you have asto why anycountyboard
memberwhohadvotedto approvetheAugust2002siting applicationvoted
to denythe September2003siting application?

MR. PORTER: Now that I haveto direct you not to answerbecauseit’s a
directquestionasto thementalimpressionsofthewitness—

ofadecisionmaker.

(Id., pp. 22:18 - 23:14).

TheCounty’sprohibitionevenextendedto Countyemployeeswhowerenotmembersofthe
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CountyBoard. Forinstance,MichaelVanMill, theCount~splanningdirector,testifiedthathe had

discussedtheBoard’ssecondvote— afterthefact— with CulverJamesVickeiy, aBoardmember.

TheCountyrefusedtoallow Mr. VanMill to disclosethecontentofthatconversation,however,even

thoughit did not bearon anydecision-makingprocessof Mr. VanMill’s and eventhoughMr.

Vickery’s decision-makingprocesswas,by definition, complete. (Vanmill Tr., pp 41:16 - 44:15).

ARGUMENT

The County’s relianceon the “mental process”and “deliberativeprocess”privilegeswill

resultin an incompleterecord. As it is, theCountyBoardhasmadeno effort to explainits sudden

reversalof positionwith respectto ‘WlvIH’s two siting applications. In suchcircumstances,the

privilegesdonotapply. Moreover,theBoard’sunexplainedreversalofposition—creates-aninference

ofbad faith or improperbehaviorsufficient to overcometheprivileges. Finally, neitherof the

privilegesprotectscommunicationsmadeafterthe decision-makingprocessis complete. The

HearingOfficer shouldissuean ordercompellingtheCountyBoardmembersto explainthebasis

for theirchangeofposition.

A. The Mental ProcessPrivilege DoesNot Apply Absent Administrative Findings

TheCountyBoardmemberscanbecompelledto explaintheirdecisionregardingthesecond

siting applicationbecausea governmentaldecision-maker’smentalprocessesareonly privileged

wherecontemporaneousadministrativefindings explainthedecision.

“{B]efore an inquiry can be made into the decisionmaker’smental processeswhen a

contemporaneousformalfinding exists,theremustbe astrong showingofbad faithor improper

behavior.”City ofRockfordv. WinebagoCnty.,(Nov. 19, 1987),PCB87-92at 9 (citing Citizensto

PreserveOvertonPark, Inc. v. Volpe,41 U.S. 402, 91 S. Ct. 814 (1971))(emphasisadded). In
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OvertonPark, the UnitedStatesSupremeCourt heldthat “inquiry into the mentalprocessesof

administrativedecisionmakers”waspermittedin theabsenceofadministrativefindings-e-xplaining

thedecision.OvertonPark, 41 U.S.at420, 91 5. Ct. at825. Wherethereareno contemporaneous

administrativefindings,examinationofdecision-makers’mentalprocessesmay“provide theonly

possibilityfor effectivejudicialreview.” CommunityforCreativeNon-Violencev. Lujan,908 F.2d

992, 997 (D.C. Cir. 1990)(citing OvertonPark).

In this case,no administrativefindings explain why the Countyapprovedthefirst siting

application but rejected,on a substantiallyidentical application and Planning Commission

recommendation,the second. ThetestimonyofMs. FarberandMr. VanMill confirm that some

additionalfactsorinformationinfluencedthirteenBoar4mernbe-rs-tochangetheirvotes.Meaningful

reviewofthatvote,however,is impossiblewithoutdiscoveryregardingthatinformation.Underthe

longstandingruleof OvertonPark, therefore,thementalprocessesoftheCountyBoardmembers

arediscoverable.

B. The Board’s UnexplainedReversalImplies Bad Faith or Improper BehaviorSufficient
to OvercomethePrivilege

Even if contemporaneousadministrativefindings were presentin this case,the Board’s

suddenandunexplainedreversalcreatesaninferenceofbadfaith or improperbehaviorsufficient

to overcomethementalprocessprivilege.

“[W]here thereareadministrativefindingsthat weremadeatthesametime-asthedecision

theremustbeastrongshowingofbadfaithorimproperbehaviorbefore[inquiry into thedecision-

maker’smentalprocesses]maybe made.” OvertonPark, 41 U.S. at 420, 91 S. Ct. at 825. “To

concludeotherwisewouldbeanabandonmentofanymeanin-gf3aijudiciaiprotectionagainstarbitrary
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administrativeaction.” AbbottLabs. v. Harris, 481 F. Supp.74, 78 (N.D. Ill. 1979).

“Courts shouldweigh the limited meansplaintiffs haveatthis stageoftheproceedingsto

uncover ... improprietyin determiningwhethertheyhavemadea ‘strong showing”. Sokaogon

ChippewaCommunityv.Babbitt,961 F. Supp.1276,1280(W.D. Wis. 1997).Wherecircumstances

aresufficient to “at leastcall intoquestionwhetherornotnon-statutoryfactshavebeendecisive,”

discoveryshouldbe allowed. AbbottLabs.,481 F. Supp.at 78.

In this case,theCountyBoardhasofferedno explanationatall for its refusalto adoptthe

PlanningCommission’srecommendationsand no explanationwhy it approvedthe first siting

application but rejected, on a substantiallyidentical application and Planning Commission

recommendation,thesecond.

Suddenreversalofpositionsandrejectionoflengthyandconsideredstaffrecommendations

createaninferenceofbadfaithorimproperbehavior.Forexample,in SokaogonChippewa,certain

LakeSuperiorChippewaIndian bandschallengedtheDepartmentof the Interior’s denialof an

applicationundertheIndianGamingRegulatoryAct. 961 F. Supp.at 1284. Although theIndian

GamingManagementStaffhadreleasedareportrecommendingtheapprovaloftheapplication,the

departmentinexplicablyrejectedtheproposallessthanthreeweekslater. Id. TheSecretaryoffered

a“brief explanation”forthedepartment’sreversalofpositionin aletter,but theSokaogonChippewa

courtheld that this brief explanation“becamesuspectaspretextwhencomparedwith themuch

lengthier,in-depthreportspreparedby the ... IndianGamingManagementStaffthat reachedthe

oppositeconclusion.” Id.

Under thesecircumstances,the SokaogonChippewacourt allowed discovery into the

processesthe administrativedecision-makersusedto reachtheirdecisions. Id. Seealso Abbott
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Labs,481 F. Supp.at78 (discoveryintomentalprocesseswarrantedwhenFDA refusedto approve

food additive despite recommendationsfrom prior FDA Commissionersand reported

recommendationby Bureauof Foods). Consideringthat the Countyhasofferedno explanation

whatsoeverfor its decision,theHearingOfficer shouldallowsimilardiscoveryhere.

Moreover,theprivilegedoesnotapplytomaterialwhichexplicitiyevidencesconcernfur the

possiblepolitical ramificationsorotherfactorsunrelatedto thedecision-maker’sstatutorymandate

andwhichsuggestsvariousactionsin light ofthesepolitical ramificationsorotherfactors. United

Statesv. Hooker Chems.& Plastics Corp., 123 F.R.D. 3, 8 (W.D.N.Y. 1988). To the extent,

therefore,thattheCountyBoardmembersactedtook into accountpolitical ramificationsorother

non-statutoryfactors,theirmentalprocessescannotbeprivileged.

C. The Deliberative ProcessDoesNot Protect Post-DecisionCommunications

Conversationsin which a CountyBoardmemberor otherCounty employeelearnedthe

reasonwhyaparticularBoardmemberchangedhisorhervoteis notprotectedbythe“deliberative

process”privilege.

“{T]he deliberativeprivilege ... doesnot applyto post-decisional,orso-called‘working law

communications,’i.e.,explanationsorinterpretationsoranexistinggovernmentdecision.” Id. “At

thepointwherethedeliberativeprocesscomesto anend,theprotectionofbothprivilegescomesto

anend.” Id.

Inthiscase,theCountyrefusedto allowBoardMembersandemployeesto answerquestions

regardingafter-the-factconversationsregardingthedecisiontorejectV v1]Tssecondaitingproposal.

Thesecommunicationsfall outsidethescopeofthementalanddeliberativeprocessprivileges,and

arediscoverable.
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CONCLUSION

For all the reasonsstatedabove,the HearingOfficer should issuean Orderpursuantto

Section101.610(g)ofthePollution ControlBoardProceduralRules.

A. Compelling the following membersof the County Board to answerquestions

regardingthereasonfortheirrejectionofWMII’s secondsitingapplication:Frances

Jackson,Ralph Marcotte, Linda Faber, Stanley James,Ruth Barber, Karen

Hertzberger,JamieRomein,JamesVickeiy, Leo Whitten, Ed Meents,William

Olthoff, LisaWaskosky,Mike LaGesseandSamNicholos.

B. Compelling County Board membersand Michael VanMill to answerquestions

regardingtheir knowledgeof or any communicationsregardingthe reasonany

CountyBoardmemberreversedtheirvoteon WMII’s secondsiting application;and

C. GrantingsuchotherreliefastheHearingOfficerdeemsjust.

Respectfullysubmitted,

DonaldJ.Moran
PEDERSEN& HOUPT
161 NorthClark Street,Suite3100
Chicago,Illinois 60601
Telephone:(312)641-6888

W OF ILLINOIS, INC.
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PROOF OF SERVICE

Bridget Killing, a non-attorney,on oath states that sheservedthe foregoing Waste
ManagementofIllinois, Inc.’s Motion to Compelby enclosingsamein anenvelopeaddressedto
thefollowing partiesasstatedbelow,andby depositingsamein theU.S. mail at 161 N. Clark St.,
Chicago,Illinois 60601,onorbefore5:00 p.m. on this 15thdayofMarch,2005:

Mr. RickPorter
Hinshaw & Culbertson

P.O.Box 1389
Rockford, IL 61105-1389

and by hand delivery to:

Bradley Halloran
HearingOfficer
Illinois PollutionControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago,IL 60601

Bridget Killii~g) (~)
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